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INTRODUCTION

American democracy has faced unprecedented challenges in the last year. Record numbers of voters turned
out in North Carolina and other states, while election officials — in both Democratic and Republican states —
scrambled to ensure safe and fair elections for all in the face of a deadly pandemic.

North Carolina has a proud history of leadership in expanding voting access, improving elections, and strengthening
our democracy. Two decades ago, our state was at the forefront in the South and country in opening the door
to increased voter participation and curbing the influence of special interests in politics. With bipartisan support,
state lawmakers implemented pioneering measures such as same-day voter registration during early voting, a
robust early voting period, strong disclosure laws for election spending, and voter-owned public financing of
council of state and judicial elections.

Unfortunately, over the last decade, North Carolina has lost ground to other states and is no longer viewed as a
leader in democracy innovation. Popular and effective programs like same-day registration during early voting
and pre-registration for high school teens were temporarily repealed, and only later restored after legal battles.
Other time-tested initiatives, such as voter-owned elections, were eliminated and never replaced. Meanwhile,
other states in the South and country have continued to innovate and make progress, embracing changes to
make their elections more free, fair, and effective.

Today, North Carolina has an opportunity to once again be a leader in strengthening democracy. The following
report — a partnership with contributions from 10 leading state and national organizations — outlines a series
of policy proposals and recommendations to improve voting, elections, and ethics standards in our state. These
initiatives cover a broad range of issues central to our democracy, including:

* Improving voter registration and list maintenance;

» Ensuring voting access and protecting voting rights;

» Strengthening local election infrastructure;

= Promoting fair redistricting and equal representation;

» Heightening transparency and combating corruption; and,
= Ensuring fair and impartial courts

The practical, common-sense measures described in this report are considered best practices for voting,
elections, and ethical governance. Most have been successfully implemented elsewhere — in Democratic and
Republican states, often with bipartisan support — and have a proven track record. Others are forward-thinking
ideas that, if carried out in our state, would re-establish North Carolina as a leader in democracy reform. Polling
has shown that these measures enjoy broad public support, across partisan and ideological lines.

Now is the time for North Carolina to create a bold vision for a stronger democracy. This report is a collaborative
effort, and not all of the individual authors will agree with the details of every policy recommendation. But together,
they represent a broad and compelling set of options for lawmakers, advocates, and everyday North Carolinians to
consider as we strive to bring our state closer to the ideal of a state truly of, by, and for the people.

- Benjamin Barber, Billy Corriher, Chris Kromm, Melissa Price Kromm
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SECTION I: IMPROVE VOTER REGISTRATION AND LIST MAINTENANCE

ELECTION-DAY VOTER REGISTRATION

BACKGROUND

Every election cycle, millions of people are unable to participate in the electoral process because of a registration
problem. Census data from 2018 found that an estimated 3.6 million voters nationally did not cast a ballot in the
midterm election because of a problem with their voter registration.' Many voters go to the polls on Election Day
planning to cast their ballot, only to find out that their registration is no longer valid because they've recently moved
or changed their name. Administrative errors can be a factor, too: In 2020, for example, 11,000 voters in North
Carolina were mailed prefilled voter registration forms with incorrect information less than a month before the
election, according to the North Carolina State Board of Elections.? Voting advocates believe that allowing voters to
register and vote at the same time on Election Day will ensure that every eligible voter who wants to participate can.

North Carolina currently allows for same-day voter registration during the early voting period, a reform passed
in 2007. Same-day registration has proved to be immensely popular with North Carolina voters: In 2020, more
than 114,000 voters used same-day registration, with Democrats, Republicans, and unaffiliated voters using it
almost equally.?

States with Election Day Registration

MAP: Olivia Paschal, Institute for Southern Studies, April 2021 ® Source: Facing South
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RECOMMENDATIONS

Building on North Carolina’s success with same-day registration during early voting, the state could expand
voting access for all eligible voters by implementing same-day registration on Election Day, also known as
Election Day Registration (EDR).

As of 2020, a total of 21 states plus the District of Columbia have enacted EDR, according to the National
Conference of State Legislatures.* The experience of these states have shown that full EDR has many benefits:

Increased voter turnout. States that allow EDR consistently lead the nation in voter participation. Seven of
the 10 highest turnout states in 2018 had same-day registration, according to a report by Nonprofit VOTE
and the U.S. Elections Project. Average voter turnout was over seven percentage points higher in states with
EDR than in other states.”

Minimizes inaccurate voter rolls. EDR gives voters a chance to fix problems with their voting eligibility due
to moving, administrative errors, and other factors, just as same-day registration does during early voting in
North Carolina. This will be especially useful to young voters, low-income voters, and voters of color, who
tend to relocate more than other groups.

Reduces the need for provisional balloting. Provisional ballots are offered to voters who believe they are
registered, but whose names do not appear on the voter roll. Allowing eligible voters to register and vote on
Election Day helps reduce the need for provisional ballots and saves election officials the time and expense
of handling and confirming provisional votes.

North Carolina’s experience with same-day registration during early voting has shown that allowing eligible voters to
register and vote at the same time can be done efficiently, and with proper safeguards to verify voter identity.

North Carolina has already made important strides in boosting voter participation by allowing same-day registration
during the early voting period. Expanding this policy to include EDR would be both a practical and significant next
step toward ensuring all eligible voters have a fair chance to take part in the democratic process.

- Benjamin Barber, Institute for Southern Studies
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IMPROVE ONLINE VOTER REGISTRATION

BACKGROUND

In recent years, an increasing number of states across the South and nationwide have established Online
Voter Registration (OVR) systems, which save money and paperwork, promote efficiency, and improve the
accuracy of voter rolls.

As of October 2020, a total of 40 states and D.C. offer OVR, according to the National Conference of State
Legislatures’; of those online registration states, 10 are in the South.

Electronic registration mitigates many of the common issues that occur when registering to vote with paper
registration, including data entry errors and missing information. OVR also reduces the financial burden on
states by reducing the need for paper, printing, postage, and staff time. According to a 2015 report from the
Pew Charitable Trusts, most states spent less than $300,000 to establish OVR systems.?

Last year, the North Carolina State Board of Elections partnered with the N.C. Department of Motor Vehicles to
offer limited OVR services. Voters with a North Carolina driver’s license or DMV-issued ID are able to participate
in this system. In 2020 alone, 71,576 North Carolinians registered to vote for the first time online.’

While successful, advocates noted that North Carolina’s online registration experiment was limited because it
was available only to those with a state-issued driver’s license or photo ID, which disproportionately affected
students and people of color.

While OVR has proved to be a popular and effective reform to improve election systems, experiences from
other states have highlighted important issues to be aware of in implementing online registration programs.

One of the major concerns of current OVR systems is that they are not accessible to all eligible voters. For
example, many households — especially in rural areas — do not have access to fast, reliable internet. Advocates
have also noted that not all state online registration websites follow accessibility guidelines for internet users
with disabilities. Additionally, not all state websites are available in multiple languages; Alabama'’s website, for
example, is only accessible in English.*

Advocates have also brought attention to the fact that many states’ online voter registration systems do not
capture the same information that paper forms do. For instance, filling out the race, gender, and ethnicity
sections on forms is not required to register to vote, but most people tend to fill out these boxes on paper
forms, which helps keep track of voter demographic information. Voting rights organizations argue that this
has an impact on voter outreach efforts and the ability to make sure that local and state governments are not
enacting voting policies that have racial bias.

RECOMMENDATIONS

North Carolina should expand on its limited but successful implementation of Online Voter Registration in 2020.
Various measures could help expand the state’s OVR process to ensure it is accessible and more effective, including:

1. Broaden OVR to make it available to everyone who wants to be able to register electronically, without being
limited by the DMV or identification requirements.

2. Ensure that the same information that is seen on paper registration forms is included in online registration,
so that valuable demographic data can be captured.
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3. Increase efficient data exchange between state election officials and motor vehicles agencies.
4. Establish OVR portals that are independent of DMV offices.

5. Toensure online voter registration can be fully implemented, legislation should remove the existing requirement
for a "wet ink" signature for voter registration, and allow an electronically captured image of the voter's
signature to be considered a valid signature for registration purposes.

6. The OVR website should be accessible to all users with disabilities and available in multiple languages where
appropriate.

The COVID-19 pandemic has revealed how critical it is to have online registration systems that are accessible to
all eligible voters. North Carolina’s use of OVR in 2020 showed it can be a workable and cost-effective approach
to voter registration. The state now has an opportunity to expand on the success of this program and ensure
OVR is accessible to all who may want to use it.

- Benjamin Barber, Institute for Southern Studies
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IMPLEMENT AUTOMATIC VOTER REGISTRATION

States with Automatic Voter Registration

MAP: Olivia Paschal, Institute for Southern Studies, April 2021 ® Source: Ballotpedia
BACKGROUND

In addition to Election Day Registration and Online Voter Registration, a third approach to creating a more
efficient, cost-effective, and accurate voter registration system is Automatic Voter Registration (AVR).

AVR has two main components. First, all eligible citizens are registered to vote automatically when they interact
with a government agency, unless they decline. Second, their voter information is updated whenever they
interact with government agencies, such as the DMV.

AVR has rapidly grown in popularity in recent years. Currently, 19 states and Washington, D.C., have enacted
AVR," with overwhelmingly positive results. Oregon, the first state to enact AVR in 2016, saw a boost in voter
turnout of 4.1 percent between 2012 and 2016, and Georgia added more than 681,000 voters to their rolls in
the three years after the state implemented AVR.? In Washington, D.C., voter turnout was actually higher among
those who were automatically registered.*

Increased voter participation and turnout is just one of the benefits of AVR. Other benefits to states include:

* Saving money. AVR leads to lower costs and increased efficiency, especially if registration is streamlined and
electronic registration is replaced by paper-based systems.
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» More accurate voter rolls. Records are automatically matched, and information-sharing eliminates the
possibility of election officials misreading handwritten information on paper voter registration forms.

» Up-to-date records. Voter records are kept current and contain fewer errors, as they are automatically
updated whenever citizens change their information at the DMV or other government agencies. In Oregon,
more than 265,000 inaccurate records were removed within the first six months of the AVR program.®

AVR also promotes election integrity by ensuring that only eligible voters are automatically registered. Most, if
not all, AVR interactions will be with agencies that already verify residents’ citizenship status, such as the DMV
or the Department of Health and Human Services (DHHS). If citizenship status is unknown for any applicants,
those voters would be required to affirm their citizenship before inclusion in the AVR process. A similar process
would apply for residency and age requirements, which will ordinarily also be established through the agency
interaction. Thus, only eligible voters will be included in the AVR pool.

RECOMMENDATIONS

North Carolina would significantly benefit from joining the growing number of states that use AVR. In deciding
on an AVR system, there are two primary considerations: which agencies will be part of AVR, and whether to use
a "back-end” or “front-end” approach to registering voters.

Covered AVR Agencies

The best AVR programs nationally use multiple agencies where citizens can register. In North Carolina, a good
starting point would be to include at least the state DMV, which already registers many voters, and the DHHS,
which administers Medicaid and SNAP services. The bill can also create a pathway for additional agencies to
administer AVR so long as they meet certain requirements, including verification of citizenship status. Colorado
has successfully used AVR through its Medicaid offices, which is similar to North Carolina’s DHHS office.

Models for Automatic Voter Registration

There are two primary forms of AVR: “back-end” AVR, and “front-end,” also known as “opt-in” AVR. The “back-
end” model has the highest rate of proven success, ensures greater participation in the AVR process, and avoids
user errors.

Back-end AVR. The “back-end” approach automatically begins the voter registration process for all eligible
individuals (after excluding those ineligible based on citizenship, age, or residence) interacting with the agency,
and gives voters the opportunity to opt out via a mailer. Evidence shows that back-end AVR systems register a
higher percentage of eligible voters and result in more accurate records than front-end AVR systems. Oregon,
which implemented back-end AVR in 2015, has seen its electorate increase in size and become more diverse.
Since implementing the system, Oregon moved from 31st in state rankings for its percentage of people of color
registered to vote to the second highest rate in the country.® Moreover, back-end systems are designed to primarily
rely on agency records rather than voter attestations to determine eligibility, and thus reduce user error.

Front-end/Opt-in AVR. The “opt-in” or “front-end” approach requires the voter to “opt-in” to registration
at the target agency. Through opt-in AVR, the eligible voter is presented with the opportunity to register to
vote during the agency transaction. In front-end AVR systems, the state largely relies on individuals’ attestation
that they are eligible to vote, unlike back-end AVR systems, where the state checks voters eligibility using
information that the state already possesses. The front-end/opt-in AVR system’s reliance on an individuals’
attestation that they are eligible to vote increases the chance for errors. Front-end AVR also adds a step to the
registration process, which many individuals may skip for the sake of time. Back-end AVR avoids that problem.
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Protecting Abuse Survivors

In North Carolina, anyone can obtain a voter's registration record, including their address, for a fee.” North
Carolina’s AVR implementation should include an option for survivors of domestic violence to keep their addresses
private. North Carolina’s voter database includes more personally identifiable information than any other state in
the country, so the option to keep that information private should be integrated into the state’s AVR process.®

The North Carolina Attorney General’s Office already has an Address Confidentiality Program in place to
keep abusers from discovering the addresses of survivors of sexual assault.” More than 990 people currently
participate in the program.’® Lawmakers could take steps to ensure that all of the voter registration information
of anyone who participates in the Address Confidentiality Program, including their assigned voter precinct,
remains confidential when they register to vote through the state’s AVR system.

Limitation on Penalties for Automatically Registered Individuals

Under North Carolina law, a person who is ineligible to register to vote but does so may be charged with a
Class | felony." If North Carolina adopts AVR, the law should make clear that unless a person who is ineligible
to register to vote intentionally takes voluntary action to do so, knowing they are not eligible, they will not face
a criminal penalty if they are registered through the state’s AVR system.

- Danielle Lang and Caleb Jackson, Campaign Legal Center
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VOTER REGISTRATION LIST MAINTENANCE: STOP ERRONEOUS VOTER PURGES

BACKGROUND

Every year, thousands of voters are removed from registration rolls because they’re no longer eligible to vote.
Some have moved out of state or died, and others have been convicted of a felony. Sometimes voters are
erroneously removed, even though they're still eligible. The National Voter Registration Act (NVRA) lays out
strict requirements for states that remove inactive voters whom they believe have moved, and it prohibits
purges of voter rolls within 90 days of an election.

A recent study examined North Carolina’s purges between 2010 and 2016, and it found that people of color
were more likely to be erroneously purged than white voters. The study by Kevin Morris, a researcher with the
Brennan Center for Justice, found that “imprecise voter list maintenance disproportionately disenfranchises
voters of color.” Voters who were Black, young, or living in a low-income neighborhoods were more likely to be
erroneously purged from the voting rolls."

Share of Voters Purged, 2016-2018

Share of

voters purged
0%

® 5%

® 10% e

® 15% 7

MAP: Brennan Center for Justice, August 2019 e Source: Election Administration and Voting Survey

RECOMMENDATIONS

At the federal level, a pending bill would institute new safeguards against erroneous purges. House Resolution
1, known as the For the People Act, would prohibit the purge of inactive voters based solely on their inaction
and require those who are purged to be notified and given the option to remedy their registration.? It also
places strict limits on removing voters using interstate cross-check systems.?

The North Carolina legislature can take similar steps to both ensure the integrity of voter registration records
and protect the rights of voters.
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1. Don’t purge inactive voters. In every election, thousands of voters arrive at the polls to find that they're
no longer registered. In the November 2020 election, more than 5,000 North Carolinians cast a provisional
ballot because they had been purged from voting rolls.* And in general, the majority of provisional ballots
aren’t counted by election officials.

Although federal law allows the practice, North Carolina shouldn’t revoke a voter's registration based solely
on inactivity and the failure to respond to a mailer. The risk of erroneous purges outweighs any benefit to
the integrity of elections. Paul Smith of the Campaign Legal Center said that purging inactive voters based
on returned mail is “both highly imperfect and entirely unnecessary as a mechanism for keeping voting rolls
up to date.”®

North Carolina election officials can continue to remove voters from the rolls anytime they die or confirm an
address change. These officials are informed of deaths and address changes through data provided by the
U.S. Postal Service, state agencies, and election officials in other states.

2. Stop purges based on undeliverable mail. North Carolina should repeal a state law that opens the door
for local election officials to get around the NVRA's protections. The law allows officials to cancel a voter's
registration based solely on mail being returned as undeliverable.

In October 2016, weeks before a critical election, a few citizens filed “challenges” to the eligibility of dozens
or thousands of voters, suggesting that they weren't eligible to vote because they hadn’t updated their
addresses. Election officials canceled the registration of thousands of voters. The vast majority of them were
in Cumberland County, where the population is 40 percent Black, and resulted from challenges filed by one
person, based on a mass mailing for which some mail was returned as “undeliverable.” A few days before
the election, a federal judge called the process “insane” and ruled that it violated the NVRA's ban on purges
within 90 days of an election.’

North Carolina law should be updated to explicitly bar this type of conduct. Legislators should repeal the
law that allows for removal of a voters’ registration based solely on returned mail.

- Billy Corriher, Institute for Southern Studies
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JOIN NATIONAL ERIC VOTER DATABASE

ERIC Member States

MAP: Olivia Paschal, Institute for Southern Studies, April 2021

BACKGROUND

Maintaining up-to-date voter regjistration rolls, and ensuring that eligible voters stay on the rolls, is one of the most
important and challenging tasks of election officials. Keeping voter rolls updated with accurate information protects
eligible voters from problems at the polls and helps ensure that North Carolina’s election systems run efficiently.

Every year, many North Carolinians experience life changes that can affect how and where they vote. For
example, the latest Census Bureau data estimates that about 15 percent of North Carolina residents don't live
in the same house they did a year ago, and 3 percent of residents have lived in the state for less than a year.'

All states have list maintenance processes to keep voter registration records up to date. The 1993 National
Voter Registration Act requires states to keep voter lists updated, including removing voters who have died or
moved out of state; it also includes important restrictions on how states carry out such maintenance, to ensure
eligible voters are not wrongfully removed.?
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RECOMMENDATIONS

The Electronic Registration Information Center (ERIC), founded in 2012, is a nonpartisan national data center
designed to help states improve the accuracy of their voter registration lists. Member states share their voter
information with ERIC, which then compares it with data from the U.S. Postal Service’s National Change of Address
program, state Department of Motor Vehicles offices, the Social Security Administration, and other sources. ERIC
also compares voter and other data from all member states for those voters who have moved across state lines.

Using ERIC data, member states can contact voters who appear to have moved or otherwise are no longer
eligible to vote. And states with a new potential voter can reach out and encourage them to register to vote.
ERIC, which is run by its member states, anonymizes all voter data at the source, ensuring security.*

ERIC has steadily grown in popularity with election officials across the country, especially since the demise of the
troubled Interstate Crosscheck program, an unreliable voter-match system that drew widespread criticism for its
high error rates® and was ultimately shuttered in 2019 after being sued for privacy violations.®

Today, 31 states belong to ERIC. Among them are many Southern states where elections are governed by both
Democratic and Republican officials, including Alabama, Florida, Georgia, Kentucky, Louisiana, South Carolina,
Texas, Virginia, and West Virginia.®

North Carolina should join ERIC to improve efficiency and strengthen the integrity of the state’s voter rolls.

— Chris Kromm, Institute for Southern Studies
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REGISTRATION AND ELIGIBILITY FOR DISPLACED VOTERS

BACKGROUND

In North Carolina, there are two primary methods to register to vote: mailing the state elections board a
completed registration application, or registering at the DMV, either in person or the online portal. The National
Voter Registration Act also allows state agencies, like the Division of Social Services, to take applications for
voter registration. Currently, North Carolina statute mandates that voter registration applications be available
in public high schools and libraries. More than a dozen public assistance programs must also provide voter
registration forms and transmit completed applications to the appropriate county board of elections office.

However, North Carolina law does not address the systemic barriers of registering to vote faced by eligible
voters who become displaced due to a natural disaster, environmental disaster, or pandemic. These barriers
came into sharp relief during the 2020 COVID-19 pandemic, as well as Hurricane Matthew in 2016 and Hurricane
Florence in 2018, both of which displaced tens of thousands of people and saw election officials and community
groups scrambling to ensure residents were able to register and vote.?

RECOMMENDATIONS

With disasters increasingly wreaking havoc in North Carolina — especially in Black, Latinx, and low-wealth
communities in vulnerable areas like eastern North Carolina — the state should take steps to ensure displaced
people have access to registration and voting.

Expand the list of state agencies that offer and take voter registration applications to include the Department of
Environmental Quality and the Office of Recovery and Resiliency. By targeting two key agencies that interact with
displaced North Carolina residents, the state can ensure that those who bear the burden of disasters and climate
change will not be disenfranchised through no fault of their own. Agencies must take special care to ensure
potentially vulnerable and disenfranchised populations such as: the disability community, returning citizens,
assisted living facilities and rural communities have full access to voter registration and voting opportunities.

Reform proof of residence requirements for eligible voters who are displaced registers at a new address. When
eligible voters are displaced and houseless, they may not have the opportunity to return to their home county
to vote due to safety concerns or lack of transportation. These voters may also not have the required proof of
residency documents, such as a driver's license or utility bill showing the voter's name and address, to prove
where they currently live. Proof of residency should not remove otherwise eligible voters from the political
process. If an eligible voter does not have the required proof of residency documents, an option to sign an oath
about their residency should suffice.

- La’Meshia Whittington and Marcus Bass, North Carolina Black Alliance
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SECTION II: ENSURE VOTING ACCESS AND PROTECT VOTING RIGHTS

INCREASE STUDENT ACCESS TO VOTING

IMAGE: Western Carolina University

BACKGROUND

Between 2014 and 2018, student voter turnout doubled.” Right now, young people are more interested than
ever in politics. But this fundamental right is being threatened by policies that attempt to take away young
people’s right to vote. Despite increasing interest and turnout, young people are still the age demographic with
the lowest rates of voting participation and engagement with the political process.?

The problem with low voter turnout and engagement among young people is not apathy, but rather a lack
of access to information or physical polling locations that older demographics have.® Voting has become
inaccessible for students on college campuses, especially those in rural areas or those where the closest polling
site is far from campus. Without transportation means or money to pay for transportation, students are often
forced to withhold their vote. Some students do not have time on Election Day to get to a polling site, further
restricting them from voting.

In response to startlingly low student voter rates, some universities have turned to their own resources and
funding to provide early voting places on campuses and polling sites on Election Day. The University of North
Carolina at Chapel Hill, for example, had its own polling site on campus for the 2020 primaries. While voting
advocates highly encourage this approach, which has been successful in boosting turnout, there is no law in
North Carolina that standardizes details for what polling stations on campuses should look like, how they should
be funded, how many people they will serve, who will coordinate them, etc.*
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The lack of ready access to voting sites at colleges and universities is especially problematic given the high
density of voters on campuses. Nationally, 75 percent of polling sites in the United States serve fewer than 2,000
registered voters, and only 25 percent serve more than 2,000. Given that the average college in North Carolina
has between 5,000 and 30,000 students, it seems of the utmost importance that those students have at least one
polling site on campus. In fact, if North Carolina colleges were treated like the average community in the United
States, they would have anywhere from two to 15 polling sites, depending on how many voters reside on campus.
But instead, some campuses don’t even have one.

RECOMMENDATIONS

Other states have adopted or proposed legislation that specifically addresses the needs of student voters, and
North Carolina should consider similar measures. In Maryland, for example, House Bill 245 requires that the
state’s colleges and universities have a voting booth on campus for students to utilize. We are proposing a similar
Student Empowerment Voting Act in North Carolina that would mandate that public colleges and universities
with a student population of 4,500 or greater have a polling site on campus and encourage boards of elections
to request the use of private colleges and universities with a student population over 4,500 or greater.

Given that public colleges and universities rely on funding from the government, it should not be hard to
mandate that they have polling booths on campus. For private institutions, North Carolina could issue guidance
recommending they similarly provide voting opportunities. While physical infrastructure likely exists to provide
for voting sites, additional funding may be necessary for administrative support.

Providing on-campus voting access will prevent students from having to make a choice between attending class
and voting, a dilemma they frequently face given that students don’t typically get Election Day off from school.

Colleges and universities should also designate a student voting coordinator who will organize student voting
efforts on campus and make opportunities for voting more accessible, whether that's access to information or
access to a physical space to vote.

Taking steps now to encourage more student voting will not only ensure the voices of North Carolina students
are heard, it will pay long-term dividends for the state. Encouraging people to vote at a young age helps them
develop the habit of voting, helping them become civically engaged citizens throughout their lives.

- Nadia Innab and Anna Klingensmith, Duke Hart Leadership Program Students,
with Student Advisor Melissa Price Kromm, North Carolina Voters for Clean Elections
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RESTORE VOTING RIGHTS TO THOSE WITH FELONY RECORDS

States Where People with Felony Convictions Must Pay Court Fees to Regain Voting Rights

MAP: Olivia Paschal, Institute for Southern Studies, April 2021 ® Source: Facing South

BACKGROUND

The right to vote is one of our most important civil rights because it secures, ensures, and preserves all of our
other civil rights. However, for many citizens, that right to vote has been stripped simply because of a past
felony conviction.

The disenfranchisement of people with felony records is rooted in inequality. In 1875, North Carolina amended
its constitution to disenfranchise people with felony records as a backlash to the 14th and 15th Amendments
to the U.S. Constitution, with the knowledge that this would disproportionately affect African American voters.

Across the United States, millions of Americans are excluded from participating in the political process due
to their criminal convictions and laws that disenfranchise voters with felony records. North Carolina is one of
16 states in which voting rights are restored upon the completion of one’s sentence, including prison, parole,
probation, and supervised release. In 2016, approximately 2.5 percent of voting-age Americans and 1.2 percent
of North Carolina residents were disenfranchised due to current or previous felony convictions. African American
North Carolinians, who represent 20 percent of the state’s voting population, currently make up approximately
40 percent of those disenfranchised due to the laws that impact voters with felony records.
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In North Carolina, voting rights restoration is “automatic” in name only. In order for a person to have their
right to vote restored, they must first complete their entire sentence, which requires that they pay and avoid
delinquency on all criminal fines, court fees, supervision fees, and restitution.' In 2020, a North Carolina court
exempted people from having to pay all fines, fees, and restitution before they are able to regain their right to
vote, arguing that conditioning the restoration of voting rights on monetary requirements amounts to wealth-
based disenfranchisement.? People with felony records can be charged anywhere from $40 to hundreds of dollars
a month, and the base cost for a court date is $198 with the potential to grow to more than $10,000 in serious
cases.? If they are unable to pay, they face a penalty fee for nonpayment, increasing their fees and lengthening
their probation period.* Many people on probation are indigent and therefore will have a tough time paying any
of their fines and fees.® For thousands of people with felony records who have completed all other terms of their
sentence, they remain on probation — and unable to vote — simply because they are low income. The American
Civil Liberties Union describes this requirement as creating “two classes of returning citizens: a group wealthy
enough to afford their voting rights and another group who cannot afford to vote.”®

Even after they have fully completed their sentence, many North Carolinians are unclear about whether or not
they are eligible to vote. There is no explicit mandate that probation officers educate returning citizens about
regaining their voting rights, and probation officers and the courts often neglect to inform returning citizens of
the necessary steps to restore their voting rights.” As a result, many individuals with felony records have been
prosecuted for voting while ineligible.®

Furthermore, North Carolina’s voter prosecution statute is strict liability, meaning that a person can be prosecuted
for voting while they are ineligible despite not having any intent to defraud the state of North Carolina.
As currently drafted, North Carolina law [N.C.G.S. § 163-275(5)] states that if a person votes while they are
ineligible due to a felony conviction, then they are guilty of a separate felony of illegal voting. A person’s simple
misunderstanding of their eligibility could lead them to being charged and convicted of a separate felony, and
the vicious cycle of voter disenfranchisement begins anew. This policy also exacerbates racial inequality: A 2017
audit found that 441 people voted while they were ineligible due to a felony conviction, and 68% were Black.

RECOMMENDATIONS
North Carolina has several options to expand voting rights for all of the state’s citizens.

1. Don't prosecute honest mistakes. At a minimum, North Carolina should change state law so that those
completing a sentence don't face felony conviction for simply lacking information or misunderstanding the
state’s confusing voting eligibility rules. In 2019, House Bill 819 was brought before the General Assembly
to add the statement “with intent to commit a fraud” to N.C.G.S. § 163-275(5). Adding an intent standard,
or mens rea requirement, would mandate that those who have voted or attempted to vote did so with full
understanding of the law.

2. Establish “bright-line” rights restoration upon release from incarceration. A clear way for North
Carolina to improve on its current set of confusing eligibility rules and avoid the problem of wealth-based
disenfranchisement is to adopt a “bright-line” rule stating that a person’s right to vote is automatically
restored once they leave a detention facility. In recent years, other states have passed similar bright-
line rules. Nevada enacted Assembly Bill 431 in 2019 giving the right to vote to anyone who has been
released from a detention facility, as did Colorado with House Bill 1266.°

3. Full re-enfranchisement regardless of incarceration status. The most expansive reform North Carolina
lawmakers should consider is full re-enfranchisement for all citizens, regardless of their incarceration
status. As the COVID-19 pandemic recently demonstrated, incarcerated individuals are acutely affected by
decisions made by elected officials, and these citizens should have a voice in choosing the elected officials
that create policies that affect them and their families. Currently, Maine and Vermont are the only two
states that never disenfranchise people with felony records.
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Additionally, the North Carolina legislature should also consider re-evaluating the residency requirements
for individuals who are released from a detention facility and experience houselessness or are very transient
as they seek housing. These voters should be able to affirm that they are citizens of the county in which they

intend to vote, especially if they have not been out of jail or prison for at least 30 days and thus lack proof of
residency. This affirmation should suffice for proving their residency.

— Mitchell Brown, Southern Coalition for Social Justice
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MAKE ELECTION DAY A HOLIDAY

BACKGROUND

Voter turnout in the United States lags behind that of other democracies around the world. Nationally, 55.7
percent of voting-age U.S. citizens cast ballots in the 2016 elections, which ranks 30th out of 35 industrialized
nations.” Even with the record-setting turnout witnessed in 2020, the turnout rate of North Carolina’s voting-
eligible population stood at 71.5 percent, meaning that one out of four eligible citizens in the state didn’t vote.?

In the U.S., Election Day takes place on the Tuesday after the first Monday in November, making it hard for
many people to get to the ballot box. Even with the growth of early voting, 14 percent of registered voters in
2016 cited “being too busy or having a conflicting schedule” as the primary reason they didn’t cast their ballots,
according to a Pew Research Center analysis of Census Bureau data.?

People who struggle to balance work, school, and other time-consuming obligations have a hard time getting
to the polls to cast their ballot during the middle of the week. The pressure of voting during a workweek is
especially burdensome for single parents, students, and citizens who work multiple jobs.

Many eligible voters don't participate in the electoral process simply because they don't have the free time to vote.
In many places across the country people often have to wait hours in line at polling places to cast a ballot. In 2020
alone, states eliminated nearly 21,000 election polling sites, which contributed to long lines and long wait times.

In some cases, people were forced to wait 11 hours to cast a ballot.* And communities of color are most likely to feel
the brunt of these problems. For instance, in the 2018 midterm elections, Latino and Black voters waited in line an
average of 46 percent and 45 percent longer, respectively, than white voters.> And for low-income people, taking
time to cast a ballot can become a major financial risk. Time spent trying to cast a ballot, which includes finding
transportation to the polling site and waiting in line, could mean employment penalties and a potential loss of wages.

RECOMMENDATIONS

Establishing Election Day as a state holiday for public employees would relieve the burden of Tuesday voting
and help promote civic engagement. Election Day is already a holiday for state employees in more than a dozen
states including Delaware, Hawaii, Kentucky, Indiana, Maryland, Michigan, New Jersey, Rhode Island, New York,
and Virginia. An Election Day holiday would give voters more time to travel to their polling locations and cast
their ballots. This would also turn voting into a celebration of democracy, which would further promote voter
turnout. While an Election Day holiday would be helpful for most North Carolinians, it would especially help
residents who could be disenfranchised because of physical disabilities, lack of transportation, unpredictable
work schedules, or other limitations.

Providing a paid Election Day holiday for state employees could be paired with provisions for paid time off to
vote for those in the private sector. Currently in North Carolina there is no law that requires employers to give
workers time off to vote, according to analyses from Workplace Fairness.* Many front-line workers do not get
state holidays off, including many low-income workers in the service and restaurant industry. These workers
are at risk of being fired or otherwise penalized if they take time off to vote. North Carolina could join other
Southern states in ensuring that workers have provisions that enable them to vote. Texas, Tennessee, and West
Virginia have implemented paid time off policies, and Alabama, Arkansas, Georgia, and Kentucky have laws that
require employers to give unpaid time off to vote.

Making Election Day a state holiday, paired with laws that enable workers to take leave to vote, would ensure
that all North Carolinians — regardless of their income or job demands — have access to the ballot box.

- Benjamin Barber, Institute for Southern Studies
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ADDRESS VOTER INTIMIDATION

BACKGROUND

A voter's right to cast a ballot free from intimidation
or coercion is fundamental to the democratic
process. Yet, voters — especially in our state’s
Black and brown communities — continue to face
assaults on their right to vote, including in the
form of voter intimidation. North Carolina has a
long history of incidents of voter intimidation, and
today, more than 50 years after the passage of the
Voting Rights Act, voter intimidation and deceptive
election practices continue to target our state’s
most historically disenfranchised voters. Federal
and North Carolina law protects against voter
intimidation, but while some forms are blatant,
contemporary manifestations of voter intimidation
can be nuanced, subjective, and difficult to prove.

There are far too many recent reports of voter
intimidation from our state, and advocates have
noted a spike in incidents over the last decade.
Some of the recent examples reported:

= On Election Day 2020, an armed supporter of
President Trump returned to a Mecklenburg
County polling site after being ordered to leave
following previous reports of intimidating voters."

» On the final day of early voting in 2020,
Alamance County police pepper-sprayed
voters peacefully marching to the polls.?

= In 2018, groups distributed racist, anti-Semitic
mailers depicting Jewish candidates holding
wads of cash.?

s

IMAGE: Jay Phagan / Wikimedia Commons

= Also in 2018, a Franklin County poll worker asked several Black voters to spell their names multiple times.
She successfully discouraged several voters from voting before being reassigned to office duty.*

* A Confederate flag flew over the Uwharrie Fire Department polling station in Montgomery County in 2016.°

= North Carolina election officials received numerous reports in 2012 of party supporters breaching and
moving barriers in the buffer zone around voting sites as well as engaging in aggressive electioneering,

including threats of physical violence.

» That same year, an elected official asked a voter in line at an early-voting site in Wake County whether she

was preparing to vote twice.’
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Deceptive election practices involving the dissemination of false or misleading election information are another
form of voter intimidation; this can be unintentional (misinformation) or intentional (disinformation). Misleading
information can be an active form of voter suppression and negatively affect voters’ perceptions of the election
process. Examples of these practices include flyers, robocalls, or social media posts providing misleading or
false information about voter registration status, election details (time, location, etc.), political party affiliations,
or reports of the presence of law enforcement or immigration enforcement in the voting context. There is a
long history of targeting voters, especially people of color, with disinformation to keep them away from the
polls. This past election cycle was particularly prone to this form of deception due to last-minute pandemic-
related election changes, with social media amplifying and spreading false and confusing messages. Examples
reported in the 2020 election cycle include:

= In October, North Carolina voters reported suspicious phone calls that provided misinformation about
individuals’ voter registration records, prompting the state Board of Elections to investigate.?

=  On Election Day, Buncombe County residents received robocalls spreading misinformation about voting on
that day.?

Persons or entities who spread false information in an attempt to suppress the vote may violate both federal
and state laws. While these protections are vital, state and local election officials play the most crucial role
in addressing deceptive election practices by countering disinformation with the dissemination of correct
information as well as considering the proliferation of disinformation as a form of voter intimidation.

The definitions and manifestations of voter intimidation have evolved, but the history of voter intimidation in the
U.S. — and North Carolina — is entwined in our history of systemic racism. In a pattern that has repeated itself
multiple times since the passage of the 14th and 15th Amendments, Black voters had to endure overt violence
as well as legal voter suppression tactics such as poll taxes, literacy tests, and grandfather clauses. These tactics
have since been outlawed, but the underlying intent of intimidating Black voters and suppressing their voice still
remains all too real today, just in a more modern form.

How does the law define voter intimidation? There is limited case law on the question, though federal courts
have found a number of specific activities to constitute unlawful voter intimidation, including false accusations
of criminal behavior, economic coercion and character assassination, the selective invocation of trespass laws
during voter registration, and the arrest and prosecution of voting rights organizers. Other examples of voter
intimidation include aggressively questioning a voter about qualifications to vote, including criminal records or
citizenship status; asking voters for documentation when none is needed; or using police officers to threaten
or intimidate voters. The North Carolina State Board of Elections issued guidance in 2020 regarding unlawful
conduct at the polls and provided a non-exhaustive list of examples, including persons outside the buffer
zone wearing “security” insignia informing voters they are monitoring the polling place, individuals blocking
the parking lots in the voting location, and individuals intentionally distributing misleading information about
the election or candidates.

Both civil and criminal statutes protect against some forms of voter intimidation under both federal and North
Carolina law. Further, election officials are required by law and the state elections board to ensure voter access
without fear of intimidation. Section 11 of the Voting Rights Act specifically prohibits any “person, whether acting
under color of law or otherwise” from “intimidat[ing], threaten[ing], or coercling], or attempting] to intimidate,
threaten, or coerce any person for voting or attempting to vote,” without requiring proof of discriminatory
purpose or intent.' The Civil Rights Act of 1957 also prohibits the “intimidation,” “threats,” and “coercion” of
voters, though requiring plaintiffs to prove racial motivation and intent.” Section 2 of the Enforcement Act of
1871 — also known as the KKK Act, enacted initially to authorize the president to protect African Americans and
allies against vigilante groups — makes it unlawful for “two or more persons to conspire to prevent by force,
intimidation, or threat,” any voter from casting a ballot for the candidate of their choice.
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In addition, multiple federal criminal statutes protect against voter intimidation. Itis illegal to intimidate, threaten,
coerce a person, or attempt to interfere with that person’s right “to vote or to vote as he may choose,” as well as
to register to vote.” It is also a crime “by force or threat of force” to willfully injure, intimidate, or interfere with
any person because he or she is voting or has voted, or “in order to intimidate” anyone from voting.™

North Carolina statutes do explicitly provide protections within the buffer zone, an area set by the state
elections board: “No person or group of persons shall hinder access, harass others, distribute campaign
literature, place political advertising, solicit votes or otherwise engage in election-related activity in the
voting place or in a buffer zone.”"™ North Carolina law, under criminal penalty, prohibits interference with
voting, lying to voters in an effort to discourage them, threatening to fire a worker for voting, and other forms
of intimidation.' Poll workers are also not allowed to ask questions or seek proof of a disability from a voter
who presents to vote curbside.

In addition, the chief election judge or one-stop voting site manager is responsible for ensuring voters have
unimpeded access into the buffer zone and voting enclosure without fear of harassment or intimidation, and
election officials are generally required to ensure peace and “order” at the voting place.” North Carolina also
empowers election judges to remove any person from the voting place for violation of any provision of election
laws; to call upon the sheriff, the police, or other law enforcement officers to aid them in enforcing the law; and
to order the arrest of the person if necessary.’® Police officers are also permitted within the voting enclosure,
but only when requested by the county elections board or by the chief judge for the purpose of preventing
disorder.” Officers can help with parking and traffic issues, but they must be in plain clothes; at sites with
heightened and verified security concerns, they may “periodically drive by.”?

RECOMMENDATIONS

While robust protections exist under federal and state law to protect all North Carolinians from voter intimidation
and disinformation and to protect the integrity of elections, the state should, at a minimum, implement the
following statutory and administrative actions and protections:

1. Create a private right of action for individuals to advocate for themselves in the absence of state or
federal enforcement, seek immediate redress for their harm, and provide an effective defense against
voter intimidation efforts by anyone acting under the color of law or by private individuals and entities.
Under current North Carolina law, there is no private civil right of action. North Carolina state courts have
infrequently considered claims of voter intimidation not because of the lack of incidents, but due to local
officials’ failure to prosecute these claims. When law enforcement authorities fail to act, voters who have had
their rights violated should be able to hold the offender accountable for voter intimidation.

2. Clearly define “intimidation” from the voter perspective, acknowledging the historical and structural contexts that
inform voters’ individual experiences, such as racial violence and displacement associated with disasters. This
includes specifically addressing racist voter intimidation, including the use of hate symbols and discriminatory
voter challenges. The definition should also explicitly include different modes of communication or deceptive
practices that might be used for disinformation purposes, including social media, robocalls, and flyers.

Voter intimidation can encompass a wide range of acts, practices, and conduct. A clear definition of
voter intimidation along with specific guidance as to which particular actions would constitute a violation
is necessary. Without clarifying what conduct is prohibited, voter intimidation may go unreported or
unaddressed, thereby potentially disenfranchising North Carolina residents. In 2020, the North Carolina
State Board of Elections released Numbered Memo 2020-30, addressing conduct at the polls to ensure
a safe voting environment, and a press release addressing voter intimidation. North Carolina can expand
on these passive forms of information to provide fuller understanding of what constitutes intimidation,
and ensuring this information broadly reaches the public, including steps a voter can take if they see or
experience voter intimidation.
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3. Expand the definitions of “voting place” and “voting enclosure” to include voting by mail. In 2020, due to
the COVID-19 pandemic, more than a million North Carolina residents voted absentee by mail. However,
North Carolina law does not explicitly recognize voting by mail in its narrow definitions of voting place
and voting enclosure. Including voting by mail in those definitions will extend protections to the physical
location of where people are voting by mail, such as their house, military base, or residential living facility.

The location where voters drop off their absentee ballots, like a local election board office, should also be
included in this definition. On Sept. 23, 2020, voters dropping off their absentee ballots at the Buncombe
County elections office were verbally intimidated by two vehicles of aggressive protesters. Because the
election office is not considered a voting place, voters did not have adequate legal protections.

4. Develop a voter intimidation advisory group. The development of an advisory group at a local or statewide
level can help meaningfully address systemic causes of voter intimidation as well as new forms of voter
intimidation. A voter intimidation advisory group should not only include participation from election
officials, community leaders, and racial justice organizations but focus on listening to and integrating voices
of communities of color and groups historically impacted by voter intimidation about how to best respond
to incidents of voter intimidation.

Laws to hold those who intimidate voters and spread false information accountable are vital, but insufficient
to curb the problem. Enforcement is of paramount importance, and state and local election officials have
a crucial role to play in addressing voter intimidation and disinformation. But they require resources to
build an infrastructure to prepare for these incidents before they occur and to respond in a consistent and
meaningful way.

5. Ensure that election officials recognize and respond to the fact that police presence at the voting place may
create an unintended consequence of voter intimidation, and educate and train police departments and
sheriff's offices about the history of voter intimidation in North Carolina, its contemporary manifestations,
and how to appropriately respond to it. Police intimidation was a key tactic in the voter suppression efforts
in the Jim Crow South, and police presence continues to serve as a potential mode of intimidation. Volumes
of research and the lived experiences of people of color in this country show that inviting intersections
between voting and the criminal legal system creates situations in which criminal penalties and outcomes
are felt more heavily by Black and brown voters.

In North Carolina, officers at polling places must obey orders from election officials to ensure a safe
voting environment.?' As such, election officials and local law enforcement must be trained on the long
history of discriminatory policing and official voter suppression through law enforcement as well as the
parameters of the current law, and be instructed to limit law enforcement involvement to specific and
articulated situations.

At this time, the North Carolina State Board of Elections advises county election boards or election officials
to “immediately contact local law enforcement for assistance” if there appears to be behavior that may
unlawfully intimidate voters. The state board also encourages county boards of elections to share information
and strategize with local law enforcement to prevent potential disruptions or threats at polling places.?
However, there are known and documented cases of implicit bias, white supremacy, and racist agendas within
police departments and county sheriff's offices, with incidents reported in Alamance County, Wilmington, and
Wake County just this past year.?® To combat racial disparities and discrimination when local law enforcement
responds to voter intimidation incidents, NCSBE should explicitly address and provide detailed resources for
how police and sheriff's deputies should and should not respond to reported incidents.
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6. Prevent voter challenges used in a discriminatory manner and to intimidate voters by keeping accurate voter
lists. Although North Carolina law makes it a felony offense for any person to knowingly make a false voter
challenge,?* challenges may occur due to unreliable or inaccurate information because of overly aggressive
list maintenance or maintenance based on faulty information. The state must take precautions to avoid
disenfranchising people while ensuring accurate data to determine who has moved and who has died.
It is also vital for the state to consider populations, such as Black and brown communities, economically
disadvantaged communities, and young people, who are at a higher risk of being removed from voter rolls
due to frequently moving or not participating in consecutive elections.

7. Mandate data collection on all intimidation incidents and direct uniform reporting standards. County boards
are mandated to report any complaint filed by a voter;* however, incident report forms are filled out by poll
workers, leaving open the door to interpretive action. The North Carolina State Board of Elections should
provide a “voter intimidation complaint form” to centralize complaints received by county election boards,
and train all county election boards on a customer service model of reporting that prioritizes the voter
perspective and experience.

8. Mandate anti-bias as well as situation-based training for all election officials and poll workers. Research has
shown the polling places are a particularly fertile ground for unconscious or implicit bias to operate.?® Poll
workers are often charged with making quick decisions in busy environments based on little information.
The legal or implied discretion provided to poll workers can lead to race-based discrimination, promotion
of ableism, and incidents of voter intimidation. The state should ensure that the North Carolina State Board
of Elections provides regular training on implicit bias to all county election board staff and members as
well as how to handle instances of voter intimidation at the polls. Each type of voter intimidation may
require a different response. As such, county election boards, election officials, and poll workers should have
situation-based training to understand how to respond to common forms of voter intimidation.

— Sabine Schoenbach and Katelin Kaiser, Southern Coalition for Social Justice, with contributions from
La’Meshia Whittington-Kaminski and Marcus Bass, North Carolina Black Alliance; Tomas Lopez, Allissa
Ellis, and Caroline Fry, Democracy North Carolina; and Corye Dunn, Disability Rights North Carolina
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SECTION Ill: STRENGTHEN LOCAL ELECTION INFRASTRUCTURE

ENSURE ADEQUATE RESOURCES FOR LOCAL ELECTIONS
BACKGROUND

In North Carolina, local governments largely shoulder the burden of administering and funding elections within
their counties.” In 2020, adapting to the challenges of the COVID-19 pandemic posed significant new election
costs, including printing and mailing absentee ballots to a record number of voters.2 Most of these expenses
were paid for by one-time federal funds, with additional support from state and private funders.

Although public data is not yet available, the 2020 presidential election was likely the costliest to administer in
North Carolina history. More voters cast their ballot by mail in 2020 than ever before. This placed a significant
burden on counties to print and mail over 1.35 million absentee ballots.? Counties also purchased high-speed
scanners, tabulators, and ballot sorting machines to count absentee ballots.*

The cost of administering in-person voting was also higher than in previous elections. Counties were required
to purchase single-use pens and styluses for each voter, as well as hand sanitizer, masks, plexiglass shields,
and sanitation supplies. The need for larger voting sites — which would allow for voters to more easily socially
distance — forced counties to pay facility rental fees for larger spaces, including private buildings.®

Counties also bore the cost of recruiting, hiring, and training election workers. This included poll workers as well
as multipartisan assistance team members who are responsible for helping voters in residential facilities with
registering to vote or casting a ballot. After the State Board of Elections required additional early voting sites
and hours, even more new employees were needed to staff these sites.
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In 2020, there were public and private streams of revenue that helped cover the additional expenses of running
elections during the COVID-19 crisis.

Federal Help America Vote Act (HAVA) funds provided $11,677,441 in federal funding, which was matched with
$2,335,488 in state funding. Each county elections board was eligible for a minimum reimbursement amount
of $10,000 in HAVA funding. Counties could receive up to a maximum reimbursement of $250,000, on a first-
come, first-served basis, until the total funds available were expended.” In addition, the Coronavirus Aid, Relief,
and Economic Security (CARES) Act provided a one-time award of $10,947,139 to the state of North Carolina,
which was matched by $2,120,497 in state general funds.® Each county elections board was eligible for between
$20,000 and $30,000 in funding, plus additional funding based on the number of registered voters in the
county.” CARES funds were required to be spent by Dec. 31, 2020. CARES funds were restricted for COVID-
19-related expenses, including providing postage for absentee ballots, ensuring an adequate number of poll
workers, launching public awareness campaigns, and promoting the use of multipartisan assistance teams."°
While HAVA funds historically have been reserved for cyber security, funds in 2020 could be used for COVID-19
response efforts.™

In addition to public resources, private donors stepped in to fill the gap. The USC Schwarzenegger Institute,'?
Center for Tech & Civic Life,"® and the Z. Smith Reynolds Foundation' each contributed funds to North Carolina
counties. More than one-third of the state’s 100 counties, 39 in all, received private election funding.™

RECOMMENDATIONS

Federal, state, and private resources provided essential funding to ensure safe and effective elections in 2020.
However, these were all one-time infusions of funding that are not anticipated to be repeated in 2021 and
2022. Although COVID-19 continues to impact our state, there are no dedicated federal or state funds for
administering the 2021 municipal elections or any future election. North Carolina must develop new, long-term
sources for investing in local election infrastructure.

1. The North Carolina General Assembly should immediately secure funding for 2021 municipal elections.
COVID-19 is as much of a health risk in early 2021 as it was in Fall 2020. Funds will once again be needed
to conduct safe in-person voting, as well as a robust absentee voting program.

2. North Carolina should develop new permanent revenue sources for funding elections. Counties should not
be solely responsible for shouldering the burden of administering and funding elections or have to rely on
sporadic public and private funding.

3. The North Carolina General Assembly and State Board of Elections should develop ways to make absentee
voting safer and more cost-efficient. This includes investing in signature verification software, secure drop
boxes, and high-speed scanners.

- Alissa Ellis, Caroline Fry, and Gino Nuzzolillo, Democracy North Carolina
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IMPROVE HUMAN RESOURCES AND STAFFING

BACKGROUND

In 2020, the COVID-19 pandemic required significant changes in human resources and poll-worker recruitment
in order to ensure safety and increase the pool of available staffing.

That March, many county elections boards were temporarily forced to close their physical offices. Some counties
would continue to shut down operations periodically due to staff outbreaks, inhibiting their ability to process
voter paperwork and respond to the public.

Election administrators also had to devote already stretched resources to enhance safety protocols and process
a dramatic expansion in requests to vote absentee. Additionally, many regular poll workers, traditionally older
and retired, declined to staff polling places this year. County elections boards also responded to an increasing
number of voter intimidation concerns.

The North Carolina General Assembly and State Board of Elections responded with necessary measures to
support local election administrators, including the North Carolina Bipartisan Elections Act of 2020 (House
Bill 1169). Among other measures, H.B. 1169 allowed greater flexibility in filling precinct official positions and
provided assistance for voters in congregate living facilities through the creation of multipartisan assistance
teams. The legislation also appropriated federal CARES Act funding for poll worker compensation and
recruitment, and expanded HAVA reimbursement eligibility to include COVID-19-related expenses.

The State Board of Elections also launched a statewide “Democracy Heroes” program, recruiting over 47,000 poll
workers to staff voting locations during One-Stop Early Voting and on Election Day. In early October, the state board
issued Numbered Memo 2020-30 providing additional guidance on conduct at the polls and responses to voter
intimidation.” Nonpartisan groups and philanthropic organizations like Power the Polls, the Center for Tech and Civic
Life, and the USC Schwarzenegger Institute also provided crucial assistance to local county election boards. Records
indicate that at least 39 counties required external funding support to ensure a fair and efficient election.

RECOMMENDATIONS

COVID-19 will continue to significantly affect elections in 2021 and 2022. County election boards will need
increased staff support to process absentee by-mail ballots and manage an expanded number of voting sites.
Increased funding is especially important given nearly 40 percent of North Carolina counties sought external
grants to support their operations. Numerous documented instances of voter intimidation and poll worker
misconduct necessitate enhanced training for poll workers and elections staff.

The North Carolina General Assembly, State Board of Elections, and county commissions must preserve and
expand crucial funding and staffing flexibility for the duration of the pandemic in 2021 and beyond. North
Carolina officials can take several steps to build on the successes of 2020, including:

1. Leverage the success of the “Democracy Heroes” program to ensure adequate pools of poll workers in
advance of elections in 2021 and 2022.

2. Lower poll worker eligibility age from 17 to 16.

3. Permit poll workers to serve in counties outside their residential address and reallocate surplus poll workers
to neighboring counties in need.

4. Increase appropriations to county boards of elections for increased compensation, hazard pay, funding for new
permanent staff positions, and the recruitment and retention of county multipartisan assistance team appointees.
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5.

Increase appropriations for updated technology and internet access to facilitate staff recruitment and greater
efficiency in processing voter registrations, absentee ballot requests and returns, and other administrative

functions.

Establish a standard Poll Worker Code of Conduct and provide for ongoing anti-bias and election
administration trainings for county board of elections employees and staff members.

- Alissa Ellis, Caroline Fry, and Gino Nuzzolillo, Democracy North Carolina
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ENSURE TECHNICAL ASSISTANCE AND RULES CLARITY FOR LOCAL ELECTION OFFICIALS

BACKGROUND

The North Carolina State Board of Elections (NCBSE) engages in administrative rulemaking and frequently issues
guidance via numbered memos. In 2020, both functions were complicated by political wrangling and a fluid legal
landscape. The House Rules Review Committee rejected proposed amendments to the emergency rulemaking
process amidst questions surrounding whether the COVID-19 pandemic constituted an “emergency.”’

Additionally, the complexities of 2020 necessitated regular guidance in the form of numbered memos to guide
local administrators as they interpreted novel legislation governing elections and litigation that created a cure
process.? It was clear that local election boards were challenged in both the interpretation and application of
the NCSBE's guidance. Counties frequently discussed differing understandings of the state’s guidance in their
meetings. At times, counties were reluctant to implement guidance, particularly regarding the cure process for
absentee vote by mail ballots.? These challenges signal the need for both more technical assistance from the
NCSBE and additional accountability to adhere to this administrative guidance from local election boards.

Technical Assistance | Resource Legislation: CARES, HAVA, and N.C. House Bill 1169

Another key area for additional technical assistance relates to funding and appropriations. In 2020, federal pass-
through funding via the Coronavirus Aid, Relief, and Economic Security Act Act and Help America Vote Act
created uncertainty for administrators as North Carolina negotiated state-level matching.* While federal funding
and state matching funds greatly helped local election boards, there was little information or transparency on
the process for disbursement of funds and schedule for county-level appropriations. In practice, this meant that
many counties did not have a full understanding of their total operating budgets until late summer.®

In addition to financial resourcing and appropriations at the state and federal level, there were important human and
in-kind resources that were provided to counties in 2020. Many county election boards relied on the NCSBE to provide
sanitizer, single-use items such as styluses and pens, and additional personal protective equipment as needed. At least
one county board faced a shortage of single-use pens, and the NCSBE provided assistance within a 24-hour period.®

Finally, House Bill 1169 created significant changes in poll worker staffing and provided necessary flexibility for
poll workers to work outside of their specific precinct.” This flexibility allowed county election boards to keep
precincts open and move human resources as needed, promoting social distancing and substantially reducing
the volume of voters in high-volume precincts during early voting. In addition, the NCSBE created a portal to
assist with poll worker recruitment. The combination of recruitment initiatives with added poll worker flexibility
eliminated the need for precinct consolidation.

The 2020 general election highlighted a third area where technical assistance is necessary: administrative
guidance. There were several areas where key administrative changes were made that presented challenges
for county elections boards and staff as they interpreted changing guidance and attempted to implement the
guidance to the best of their ability. These included:

* Absentee ballot processes. In 2020, the NCSBE issued multiple rounds of clarifying guidance via numbered
memos regarding the processing and evaluation of absentee ballots, namely: 1. reiteration that H.B. 1169
reduced the witness requirement to a single witness without a notary; 2. clarification that there is no signature
verification required by North Carolina law; and, 3. detailed guidance on the processing of absentee ballot
request forms, absentee ballot envelopes, and cure documentation. Based on information gathered from
county election board monitoring, counties worked diligently to keep abreast of evolving guidance and to
properly administer that guidance. Additional technical assistance from the NCSBE would have benefited
some counties that grappled with application of the state-level guidance, particularly the evaluation of
incomplete witness address information on the absentee ballot information.®
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Curing absentee ballots. Several lawsuits were filed against the NCSBE to ensure adequate procedural
safeguards for voters to cure deficiencies with their absentee ballots, creating substantive changes to
North Carolina’s election laws for the 2020 general election.” The NCSBE initially issued cure guidance
via numbered memo on Aug. 21, 2020, providing detailed information on deficiencies and appropriate
methods for cure.’ This guidance was subsequently updated pursuant to a settlement agreement on Sept.
22, 2020, expanding the deficiencies that could be cured by affidavit."" Ultimately, the United States District
Court for the Middle District of North Carolina ruled that the expanded category of curable deficiencies
circumvented the witness requirement.’? Based on this ruling, a final revision to Numbered Memo 2020-
19 was issued on Oct. 17, 2020." With the administration of the absentee cure process in legal limbo,
some counties held absentee ballots with deficiencies without implementing any cure process while other
counties separated out absentee ballots with witness signature deficiencies as they awaited final clarity from
the courts and associated NCSBE guidance. This confusion on the local level signaled a clear need for a
codified cure process, additional administrative guidance to counties, and technical training and assistance
to county election boards and their staff.

Early voting expansion. To ensure the safety of both voters and election staff during the pandemic, the
NCSBE expanded early voting during the 2020 general election, requiring additional weekend hours and
a certain number of sites per county based on voting population. Unfortunately, by the time the NCSBE
made the decision, many counties had already finalized their early voting plans, and the institution of a
complicated waiver process made it challenging for some counties to opt out.’ Despite these complications,
this administrative change resulted in the institution of a record-breaking 471 early voting sites and a total
of 77,887 early voting hours.”™ In the future, the NCSBE should take an earlier and more active role in
ensuring early voting meets demand by providing more time for adequate implementation at the county
level. In addition the state should also ensure that budget and human resourcing challenges are taken
into consideration for counties that may not be equipped to rapidly expand early voting. Funding at the
federal and state level coupled with more lead time and assistance from the NCSBE would help alleviate
the aforementioned challenges.

RECOMMENDATIONS

To ensure greater rule clarity and administrative support for local election boards, we recommend the following:

1.

2.

Retention of the NCSBE's emergency powers, guidance, and rule-making authority.

Codification of the single witness requirement and express language that signature verification is not
required by law.

Codification of expanded early voting site hours and requirements.

Increased technical assistance and training provided by the NCSBE to county boards of elections, particularly
regarding absentee vote by mail processes and procedures.

Institution of administrative accountability procedures for county boards of elections to ensure compliance
with existing administrative rules, guidance, and election laws.

- Alissa Ellis, Caroline Fry, and Gino Nuzzolillo, Democracy North Carolina
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PROMOTE ACCESS AND TRANSPARENCY

BACKGROUND

Historically, North Carolinians have been able to monitor and participate in their county board of elections. For
example, the process of choosing early voting sites often includes soliciting community feedback. However,
the COVID-19 pandemic posed new challenges to government access. Public agencies struggled to quickly
develop remote options for public participation.” The ability of the public to meaningfully and safely participate
in local government should be a priority in 2021 and beyond.?

Per North Carolina statute, county election boards are subject to open meetings requirements, which guarantee
the public will be alerted to regular meetings so they can attend.? In response to COVID-19, some county
election board offices adapted by offering new ways for the public to participate, including offering the option
to tune into meetings via telephone or online. While offering a telephonic option for public meetings was
recommended by the North Carolina State Board of Elections (NCSBE), it was not required, and as a result not
all local boards offered a way for constituents to participate remotely, leaving out those who did not feel safe
congregating indoors.*

For those local election boards that did offer virtual meetings, sometimes there was no information about how
to participate on the boards’ websites, and constituents in counties that offered a telephonic option often
reported problems with audio quality.”> Others who could listen to the meetings noted that there was no way
to ask questions or submit public comments. Some North Carolinians reported feeling shut out of the early
voting planning process entirely.® Despite state statutes requiring that county election boards give 48 hours
notice before holding a public meeting,” community members wishing to participate often struggled to find
information about how to attend and/or submit public comment, even in the hours before the meeting.®

Another challenge is the immense variance in quality of communication infrastructure used by county election
boards. Some counties have invested a significant amount of time and money in building comprehensive,
user-friendly websites, but smaller counties with limited staff and resources often cannot make these same
investments. These disparities extend to county elections board meetings: While some counties have the ability
to offer telephonic and online meetings, many do not, and counties that do not post up-to-date information
online about upcoming meetings make public engagement even more difficult.

RECOMMENDATIONS

1. County boards of elections should be required to offer all public meetings in online and telephonic formats.
This should include:

= Streaming all meetings live on an online platform that allows the public to see and hear the meetings;

* Provide a phone number that people without internet access can call in to listen to the meetings;

» Require information for how to join and participate in all meetings to be posted on the county elections
board website;

= Allow people to post comments online or submit them by e-mail or text during the public comment period;

= Have the clerk or another local elections official read aloud comments submitted by e-mail or posted online;

= Record and publish meetings on the county board of election’s website within 48 hours of the meeting;

»  Publish meeting minutes on the county board of election’s website within 48 hours.

2. The North Carolina General Assembly should dedicate funds to purchase technology to allow all state and
county board of elections meetings to be available via telephone and internet. This may include funds for
software (such as Microsoft Teams), microphones, computers, online storage, and other materials.
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3. The NCSBE should provide training and support to ensure counties provide public meetings in online and
telephonic formats. Offering technological assistance to counties, many of which have limited staff and
resources, will be essential for ensuring online meetings are implemented successfully.

4. The NCSBE should provide oversight to ensure that public meetings are properly noticed, implemented,
and recorded. There is currently little oversight of county elections boards to ensure that meetings are

properly noticed and conducted.

- Alissa Ellis, Caroline Fry, and Gino Nuzzolillo, Democracy North Carolina
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SECTION IV: PROMOTE FAIR REDISTRICTING AND EQUAL REPRESENTATION
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DRAW FAIR MAPS: REDISTRICTING REFORM
BACKGROUND

This year is a pivotal moment for democracy in North Carolina. In 2021, our state’s congressional and legislative
voting districts, along with local boundaries for city councils and school boards, will be redrawn. How those lines
wind through counties and communities will impact elections and the priorities of our government for years to come.

The redistricting process is intended to produce voting maps that reflect population shifts as shown by the
decennial U.S. census, guided by the principle of one person, one vote. The sad reality is that for decades,
politicians from both sides of the aisle in the legislature have manipulated our districts through gerrymandering
— stacking the deck by drawing boundaries that unfairly favor their own party.

Gerrymandering is almost as old as our nation. But modern advances in mapping technology and more
sophisticated data collection enable politicians today to rig our voting maps with even more pernicious
effectiveness, splitting neighborhoods and treating voters as political pawns instead of constituents.

The damaging impact of gerrymandering is seen with increased polarization in government and extreme policies
that fail to consider the will of voters. Black and brown voters have especially been hurt by gerrymandered
districts that undermine their right to have a voice in our democracy.

For many years, North Carolina has been at the epicenter in the fight to end both racial and partisan
gerrymandering. However, there have been recent victories against gerrymandering and reason for hope that
change can happen.
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In 2019, a state court issued a landmark decision in Common Cause v. Lewis, ruling that partisan gerrymandering,
like racial gerrymandering, violates North Carolina’s constitution.” As a result, the court ordered new legislative
maps to be drawn for the 2020 election in full public view and without using partisan data.

While legislative leaders have been slow to embrace reform, North Carolinians clearly want an end to
gerrymandering. Some 62 percent of the state’s voters favor nonpartisan redistricting, with just 9 percent
opposed, according to an October 2019 survey from Public Policy Polling.?

RECOMMENDATIONS

In the 2019-2020 legislative session, there were a half-dozen redistricting reform bills introduced, including
proposals that were co-sponsored by a bipartisan majority of N.C. House members. Although none of those
bills got a vote in the General Assembly, it was heartening to see growing support for reform among rank-and-
file lawmakers.

The courts have made clear that both racial and partisan gerrymandering are unconstitutional in North Carolina,
and the public overwhelmingly wants nonpartisan redistricting. In order to avoid illegal map-rigging, the
redistricting process in 2021 must be nonpartisan, with robust public input and full transparency.

We need to enact lasting reform that ultimately takes redistricting power out of the hands of politicians, and entrusts
it with a nonpartisan citizens commission that will draw our voting maps without racial or partisan gerrymandering.

Reform comes in different forms. Some states have an advisory commission that recommends plans but the legislature
has the final say. Some states have a back-up commission to step up and draw plans only if the legislature cannot
agree on a districting plan in a timely fashion. Other states strive for an independent commission wherein legislators
sometimes have a role in picking the commissioners but are not able to draw the district lines themselves. Lastly,
some states have a politician commission where either legislators or other elected officials sit on the commission but
the legislature as a whole is not involved.

One measure, Senate Bill 673 filed in 2019, provides for a constitutional amendment to change how district lines
are drawn by creating a N.C. Citizens Redistricting Commission.? The commission will draw districts to meet
the following criteria: contiguous districts, compactness, electoral impartiality, and minimizing the number of
split counties and the number of split municipalities and communities of interest. This legislation would create a
15-member commission comprised of five Democrats, five Republicans, and five from neither of the two largest
parties. Eight members are appointed by the leadership of both parties in the N.C. House and Senate from
a pool of voters who have applied and been pre-cleared for eligibility. The final seven are chosen at random.
Applicants must meet strict criteria to limit partisan influence. The commission has the final say on maps, and
thus there is no role for the legislature.

To ensure public inclusion in the process, the commission proposed in this measure holds at least 20 hearings
and makes resources available to the public to permit them to draw their own maps, understand the process,
and submit comments. Adoption of a plan requires a vote of at least nine members of the commission, including
at least three members from each subgroup (Republicans, Democrats, and unaffiliated). If the commission is
unable to adopt a plan, it shall hire a special master to draw a plan, which shall be adopted by the commission.

An updated version of Senate Bill 673 was recently filed in 2021, House Bill 437, the Fair Maps Act.*

The public is hungry for a solution that ensures voters choose their elected officials, and politicians don’t choose
their voters. With a new round of map-drawing soon to begin, the time for real redistricting reform is now.

— Bob Phillips, Common Cause North Carolina
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REFORM THE ELECTORAL COLLEGE: POPULAR VOTE STATE COMPACT

On the map below, each square represents one electoral vote (out of 538).

["] Green indicates that the National Popular Vote bill has been enacted into law
[ Orange indicates passage by one legislative chamber
[ ] Yellow indicates passage by both legisiative chambers
[ Biue indicates a hearing by at least one legislative committee
[ ] Gray indicates bill introduced, but no hearing
MAP: National Popular Vote, 2021

BACKGROUND

One person, one vote is a fundamental tenet of democracy. However, this principle doesn’t apply in the election
of the most powerful official in the country, the president of the United States.

The Electoral College system has its roots in inequality. At its founding, the Electoral College counted slaves as
“three-fifths” of a person, and they of course couldn’t vote themselves. Instead of counting the votes of people,
the Electoral College creates a confusing system that removes the vote from the public and privileges a handful
of sparsely populated states. It has enshrined a system of minority rule increasingly out of step with the realities
of where people live and vote. Today, a majority of U.S. Supreme Court justices were appointed by presidents
who lost the popular vote.

RECOMMENDATIONS

While amending the U.S. Constitution to eliminate the Electoral College would be extremely difficult, there is
a step the North Carolina legislature can take to move our state and country closer to one person, one vote.
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The National Popular Vote Interstate Compact is an agreement among states and the District of Columbia
to award all their electoral votes to whichever presidential candidate wins the overall popular vote in the 50
states and the District of Columbia. The compact is designed to ensure that the candidate who receives the
most votes nationwide is elected president, and it would come into effect only when it would be necessary
to ensure that outcome.

Currently, the compact has been adopted by 15 states and the District of Columbia. Together, those states
represent 196 electoral votes. The compact needs to be adopted by states totaling 270 or more Electoral
College votes to go into effect and influence the outcome of the election.

In May 2007, Senate Bill 954, a National Popular Vote by State Compact bill, passed the North Carolina Senate
but later died in the North Carolina House. Since then, the North Carolina state legislature has filed similar bills

several times, with Senate Bill 104 in 2019 being the most recent.

By joining the National Popular Vote Interstate Compact, North Carolina can put democracy back in the hands

of the people.

— Melissa Price Kromm, North Carolina Voters for Clean Elections

BLUEPRINT FOR A STRONGER DEMOCRACY, 2021 39



SECTION V: HEIGHTEN TRANSPARENCY AND COMBAT CORRUPTION
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BROADEN DISCLOSURE LAWS AND ENCOURAGE GOOD GOVERNMENT
BACKGROUND

North Carolinians deserve an ethical government that works for everyone. We must hold elected leaders
accountable to strong ethical and transparency standards, so they serve the people instead of their own self
interest. Over the years several good government and transparency reforms proposals have been introduced
and advocated for in North Carolina. Recommendations for ensuring a North Carolina where public institutions
are accountable and transparent are described herein.

RECOMMENDATIONS

1. Close digital disclosure loopholes. It is vital that we protect against foreign spending and influence in
American elections. This lack of transparency means that voters are left in the dark about who is attempting
to influence them, and there is little accountability for bad actors — including foreign nationals, who are
legally barred from spending on U.S. elections. This is how trust in the democratic process erodes. To
provide sufficient transparency and accountability to safeguard our political system, we must address these
challenges and fix these digital loopholes. Moreover, there is no compelling argument for big-money qualified
digital ads to be exempt from existing disclosure laws. By updating campaign finance disclosure laws, we
can ensure that voters have the information they need to interpret political messages and make choices in
their interests and that reporters and government watchdogs can hold political actors accountable.

In 2019 advocates worked with lawmakers and experts to create legislation to address the digital loophole.’
This legislation narrowly defined qualified digital ads as those placed with a fee, and it would require most
campaign entities supporting or opposing candidates or those engaging in electioneering communication
(the mentioning of a candidate in the weeks prior to an election) to place disclaimers on their qualified
digital ads and file qualified digital communications disclosure report, in most cases.

Also, the most recent version of the bill adds a $1,000 threshold for disclosure. This ensures that the law is
not overly burdensome to low-dollar candidates or individuals who wish to have their voice heard but are
not keenly aware of campaign finance disclosure rules.
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2. Increase frequency of campaign finance reports. Citizens are affected every day by the decisions of their
democratically elected representatives and have the right to know when a campaign contribution or the
access it buys contributed to the introduction of a bill, the tabling of an amendment, or a vote on legislation.

Secret money groups often spend vast sums to influence elections but the source of that money is often not
disclosed to the voting public in a timely fashion. By requiring them to file campaign finance reports sooner,
voters are provided with a clearer idea of who is funding these organizations before heading to the polls.

Advocates proposed House Bill 919 in 2013 to increase the frequency of secret money disclosure close
to an election.?

3. Bring campaign finance reporting into the 21st century. Looking toward the future, the State Board of Elections
should be directed through legislation to create a better database on their website with electronic disclosures,
copies of advertisements from political committees, candidate committees, independent expenditure
committees and unregistered outside spending committees making it more accessible for public consumption.

The New York Board of Elections has a better website and is a good model for review.* North Carolina would
need to provide additional resources and look at cyber protections for uploaded advertisements.

4. Return electioneering communication to 60 days prior to election. North Carolina has regulated electioneering
communications since at least 2004 and the trigger date and disclosure regime has changed at different times.

Areturn to the 2004 trigger date with electioneering communication should start 60 days from the beginning
of absentee voting.

5. Revolving door prohibitions. The revolving door is a practice in which former public officials cash in on
their government service by becoming lobbyists or strategic consultants after they leave government, then
selling their inside connections and knowledge to corporate interests. This revolving door makes it hard to
know whether public officials are representing the public interest or corporate interests.

North Carolina law states that no former legislator may register as a lobbyist for six months after leaving
office. Advocates argue the mandatory waiting period must be extended from six months to at least two
years, if not more. The most recent version of this was filed in 2021, House Bill 318, extending the mandatory
waiting period to four years.*

North Carolina could also look at how to make this provision more broadly applicable, such as for public
appointees or employees of the legislative or executive branches.

6. Increase transparency and predictability at the legislature. Various reforms could make it easier for average
citizens to keep track of important policy debates. One bill, The Sunshine Act, was filed in 2019 and includes
several provisions that would increase transparency in the legislative branch.® This legislation would 1. enact
live streaming and searchable archives of the legislative sessions and committee meetings, 2. ensure that
agendas for legislative sessions and meetings are made public 24 hours ahead of time, 3. mandate that
official legislative business be conducted between the hours of 7 a.m. and 9 p.m., 4. end the practice of
“gut and replace bills” with changes that are not germane to the bill’s original author’s intent, and 5. require
that budget provisions carry the name of the legislator who requested the provision. This is a strong start
to providing more transparency and accountability in our government. However, similar provisions for the
executive and judicial branches should be reviewed as well.

— Melissa Price Kromm, North Carolina Voters for Clean Elections
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STRENGTHEN COORDINATION LAWS
BACKGROUND

For our democracy to be effective, candidates and elected officials have to answer to their constituents —
not wealthy special interests. Campaign contribution limits reduce the undue influence of wealthy donors,
thereby guarding against political corruption and ensuring that officeholders are accountable to the people
they represent. Similar to federal law and that in other states, North Carolina applies contribution limits to
anyone who contributes directly to a candidate or coordinates their political spending with a candidate. Because
coordinated spending is just as valuable to candidates as direct contributions, coordination between outside
spenders and their preferred candidates must be regulated to prevent big donors from indirectly bankrolling
campaigns while sidestepping contribution limits.

The U.S. Supreme Court’s 2010 Citizens United decision, as well as subsequent court decisions, opened the
floodgates for supposedly independent groups to spend unlimited amounts of money in our elections. As
this outside spending has increased, the legal lines separating “independent” and “coordinated” spending
have become critically important; however, most state laws have not been updated to reflect the new reality.
Many coordination laws focus on particular expenditures and could not have anticipated the sophisticated
relationships that exist between campaigns and outside spenders. For example, at the federal level, super
PACs may be formed by or hire a candidate’s former staff and use that person’s knowledge of the candidate’s
campaign to guide the super PAC's spending in a way that is most beneficial to the candidate.

North Carolina's coordination law is similar to the federal law."” A coordinated expenditure occurs when the
person “makes an expenditure in concert or cooperation with, or at the request or suggestion of, a candidate,
candidate’s agent, or party.” These coordinated expenditures are considered contributions and are subject to
contribution limits.? However, the focus on particular expenditures is too narrow and fails to capture the types
of activities that should be considered coordinated.

In federal campaigns and in North Carolina, candidates and independent groups have pushed the boundaries
of “coordination” and thus avoided contribution limits. These schemes include sharing employees, fundraising
efforts, and campaign materials, without a direct agreement between the candidate and the independent
group regarding expenditures. Outside groups and candidates may try to evade coordination laws by hiring
the same firm for their campaign services, using the common firm to informally coordinate their strategy.® At
the federal level, candidates have gone so far as to tell the public that a super PAC is their preferred PAC and
appear at events, helping the PAC fundraise, even though it is independent. If a candidate can solicit large
contributions from a supporter to a supposedly “independent” PAC supporting the candidate, the contribution
limit to candidates is eviscerated. Finally, candidates often publish photographs or hours of unedited campaign
film that a super PAC can then use in its own ads.* No explicit request or suggestion occurs, but the super PAC
knows how to use those materials to support its preferred candidate.

North Carolina law should be updated to regulate expenditures made using these schemes and subject the
expenditures to contribution limits.

RECOMMENDATIONS

North Carolina’s coordination law should be updated to capture the ways that candidates and ostensibly
independent groups work together. These policies shift the focus from particular expenditures to the relationship
between a campaign and an outside spender and all of the ways — from fundraising on — in which they may
be working together.

First, the law should be amended to provide holistic standards for determining whether expenditures are
coordinated and thus subject to contribution limits. Current law refers only to explicit requests or suggestions.
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In general, these standards should apply to expenditures by outside groups that have certain connections or
contacts with the candidate’s campaign. These connections or contacts should include the following:

* A candidate, candidate’s family member, or campaign official has a role in forming or managing the group
making the expenditure.®

* A candidate fundraises for the group making the expenditure or appears at the group’s fundraising events.

* The group makes the expenditure relying on nonpublic information about the campaign that is provided by
the candidate or others involved in the campaign.’

* The group making the expenditure employs a former employee or associate of the candidate, or uses a
common vendor also providing services to the campaign.®

If a group with these types of connections to a candidate’s campaign makes certain types of expenditures to
benefit the candidate, the expenditure should be considered coordinated and subject to contribution limits. The
types of expenditures covered by an effective coordination law should include partisan voter activity, political
advertising, or research and support for these activities that benefit a particular candidate.

Second, when a group “republishes” a candidate’s campaign materials by using campaign photos and videos
to run ads supporting the candidate, the expenditure should be considered a coordinated expenditure.’

Finally, North Carolina law should provide guidelines for how a group can engage in independent spending
without running afoul of the coordination law. Groups that implement effective firewall policies should be able
to make independent expenditures without their activities being considered coordination.™

- Aaron McKean, Campaign Legal Center
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ENSURE A VOTER’S "RIGHT TO KNOW"” ABOUT MONEY BEHIND ELECTIONS

BACKGROUND

Unlimited secret campaign spending has grown to be one of the most pernicious problems in American politics,
with more than $1 billion flowing into our elections over the past decade.

In 2010, the U.S. Supreme Court’s decision in Citizens United v. FEC gave corporations and unions the ability
to spend unlimited amounts of money to influence elections in the form of “independent” expenditures.
Underlying this decision was a near unanimous conclusion by the court: that it is within the constitutional
purview of legislatures to require transparency of the identities of political spenders and contributors, giving
voters the ability to know who is paying for campaigns to influence their decisions at the ballot box. Indeed, in
its Citizens United ruling, eight of the nine justices joined in affirming that:

“The First Amendment protects political speech; and disclosure permits citizens and shareholders
to reactto the speech of corporate entities in a properway. This transparency enables the electorate
to make informed decisions and give proper weight to different speakers and messages.”’

If voters know who is speaking, so the logic goes, then the risk of corruption, or appearance of corruption,
resulting from “independent” spending is reduced.

Unfortunately, in the decade following Citizens United, legislatures have largely failed to deliver on the court’s
affirmation of transparency. Unlimited “independent” spending has grown exponentially, and along with it so
has the prevalence of secret money — TV ads and other political spending paid for by front groups, funded
by secret, unaccountable donors. Not only is secret money spending not transparent, as a primary engine of
attack advertising? it promotes divisiveness and polarization in political discourse.®* What's more, it allows special
interests to achieve undue credibility in their campaign communications, giving deceptive, highly targeted
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messages more persuasive power by dissociating them from the big-money sources that fund them. Secret
money, for example, is a key mechanism by which foreign actors have sought to sway our national elections.*

North Carolina has not been immune to the flood of secret money spending in elections. Secret spending was a
major force in the 2020 U.S. Senate race,” and over the past decade it has played an increasing role in state-level
contests. The ability to spend unlimited amounts of money in secret has given an outsize voice to wealthy donors®
and has even come to shape public opinion in the form of political activism masquerading as journalism.’

RECOMMENDATIONS

There is a common-sense solution to curb the problem of secret money in politics that has gained traction in
states from Alaska to Arizona: Give voters a “right to know"” who is trying to influence their vote. Eighty-one
percent of American voters believe they should have this right. A voters” “right to know” bill could include
measures such as:

= All political advertising expenditures above a state-appropriate threshold must be traced back to their “true”
source. A “true” source refers to a source of funding that is: 1. a natural person; or, 2. a corporation whose
money comes from revenue obtained in the ordinary course of business. It does not refer to entities spending
or contributing money they received from donations or transfers. If money spent on political advertisements is
financed using donations or transfers, the true source of those expenditures must be disclosed.

» The true-source identities of the top contributors to a campaign spending above the state threshold must
be displayed on any political advertisements seeking to influence the decisions of voters.

* Information about the true sources of political expenditures must be reported in an electronic format that is
searchable and easily accessible to the public.

= An independent, nonpartisan agency must be granted the authority to oversee and enforce compliance
with rules surrounding the transparency of political spending.

In 2018, North Dakota voters demanded the “right to know” via a citizen-initiated constitutional amendment,
requiring all campaign expenditures over $200 to publicly disclose their true source. In Arizona, the cities of
Tempe and Phoenix passed measures to require true-source disclosure with the support of 91 percent and 85
percent, respectively, and a 2020 statewide ballot measure campaign gathered more than 300,000 signatures
before it was forced to stop collecting because of the COVID-19 pandemic. In 2020, Alaska voters passed a
measure mandating that independent expenditures over $2,000 disclose their true sources of funding.

North Carolina can join the growing groundswell of public demand for a “right to know” about the special
interests secretly influencing politics. To preserve the integrity of our elections, North Carolina can actualize
what the U.S. Supreme Court asserted would protect democracy from corruption by unlimited special interest
campaign spending: the ability to know who's really paying for political messages.

- Jay Costa, Voters Right to Know
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EXPAND OPPORTUNITY WITH VOTER-OWNED ELECTIONS

BACKGROUND

The relentless pressure to raise money to finance campaigns distorts every aspect of our democracy. The
cost of running for office in North Carolina has steadily increased, posing what amounts to a wealth barrier to
serving as an elected official. It's not uncommon for General Assembly candidates to have to raise $250,000
or more to seek a House or Senate seat. In 2020, candidate fundraising for the North Carolina Supreme Court
averaged almost $1.2 million, and for the North Carolina Court of Appeals, more than $269,000."

The rising cost of running for office means candidates spend more time dialing for dollars than talking to
constituents about the issues. The wealth barrier hurts the diversity of candidates who seek public office, and
creates conflicts of interest when elected officials accept money from special interests whose issues they will
be making decisions about in the executive, legislative, or judicial branches.

Polls have repeatedly shown that the public believes that Big Money spending and special interest influence
is a problem in need of a solution. For example, a 2018 Pew Research poll found that 74 percent of the U.S.
public believes big political donors shouldn’t have more influence than others, and 64 percent say new laws
are needed to decrease the influence of money in politics.?

North Carolina has an opportunity to expand political opportunity for all by ensuring that any candidate with
a broad base of support — not just those with a lot of money or access to wealthy donors — can run for
elected office.?
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RECOMMENDATIONS

To expand political opportunity, increase access to public office, and restore trust in our elections, North
Carolina should move to passing voter-owned elections. In voter-owned election programs, candidates
who are able to raise money from a broad range of small-donor voters are given money from a public fund
to run their campaigns.

At different times, North Carolina has had voter-owned election programs for judicial races, select North
Carolina Council of State races, and even a pilot program for local officials. All of these programs were
widely and successfully used by Democratic and Republican candidates, until they were rescinded after
pressure from Big Money interests.* North Carolina now has an opportunity to build on the success of past
programs, while incorporating new innovations in voter-owned elections programs.

Public financing of elections comes in different forms. A matching system offers candidates public funds
that multiply the value of small contributions. Another form is block grants, that offer candidates a total
sum of public money once they qualify, and prohibits them from raising additional private funds. A voucher
system provides voters with vouchers worth a specified dollar amount to give to the candidates of their
choice, who then receive public funds in that amount. Lastly, there are hybrid programs that use parts of
each system.

States and localities across the country have found many creative ways to fund voter-owned public-financing
programs. One researcher identified more than 40 examples of bonds, fees, surcharges, and other creative
means to collect resources that can be used for public financing.?

There are four key areas where North Carolina can move forward on expanding opportunity through voter-
owned elections:

1. Local voter-owned elections. A simple way to start is by allowing North Carolina localities to pass and
operate small-donor public financing elections programs, or provide tax credits or rebates for small-donor
contributions. Democracy advocates backed House Bill 621 in 2015 which creates authorization for localities
with a population of more than 50,000 to implement local voter-owned elections.® From here, localities can
design and fund their own public financing of elections.

2. Judicial voter-owned elections. Another way to create more political opportunity is to reinstate North
Carolina’s lauded judicial public financing program for statewide judicial elections. Formerly known as the
Voter-Owned Elections Fund, this block grant program can be solely funded through a fee on lawyers and/
or include a voluntary tax checkoff. The previous version had both a $50 fee from lawyers and a $3 voluntary
tax checkoff. Democracy advocates in North Carolina backed House Bill 737 in 2015.7 Under this measure,
candidates would need to raise small dollar qualifying contributions of a set amount in the qualifying period,
to show they had the public support to receive public financing. A committee would need to be created to
decide fund amounts to candidates which may need to be updated with inflation. The 2015 bill addresses
the issue of trigger funds, which are matching grants given to candidates when funds in opposition to the
certified candidate or in support of an opponent candidate intervene in an election. Trigger funds were struck
down by the U.S. Supreme Court; the 2015 revised bill deals with the lack of trigger funds by increasing total
amounts to stay competitive in a post-Citizens United environment, when spending by outside committees
can alter an election. A hybrid program with an initial block grant to those who qualify, followed by small-
donor matching grants, could help create a more level playing field in the current environment.

3. Executive branch voter-owned elections. Another option is to enact full executive branch public financing.
This can be done through any combination of general funds, a tax checkoff on voter tax forms, or fee-based
mechanisms. The 2007 voter-owned election program for commissioner of insurance, state superintendent,
and state auditor was highly successful and is a good model to consider and build on.® Similar to judicial
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voter-owned elections programs, one refinement would be to address how to provide increased funds in an
environment with post-Citizens United outside committee spending.

4. Legislative voter owned-elections. Lastly, voter-owned public financing options should be extended to General
Assembly races. One model for this program could be the Maine Clean Election Act, passed in 1996 by citizen
initiative, and re-affirmed and strengthened in a second citizens’ initiative in 2015. Under Maine’s program,
candidates demonstrate their grassroots support by collecting $5 Qualifying Contributions from voters in
their district (60 for House, 75 for Senate and 3,200 for Governor), and agree not to raise or spend any private
money. They are then given public support from the Maine Clean Election Fund to run their campaigns.’

— Melissa Price Kromm, North Carolina Voters for Clean Elections
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OVERTURN CITIZENS UNITED

States That Have Called for Overturning Citizens United

MAP: Olivia Paschal, Institute for Southern Studies, April 2021 © Source: United for the People

BACKGROUND

A government “of, by and for the people” is the most basic promise of American democracy - but, in 2010,
the U.S. Supreme Court’s Citizens United decision eroded this promise by ruling it is unconstitutional to limit
the amount of money that corporations can spend on elections. Corporations and special interest institutions
should not be able to buy control of our democracy. Elected leaders should work together to take unlimited
corporate spending out of politics.

The Citizens United ruling has given special interests an unfair advantage over citizens. Corporations are not
people, and they should not be able to buy political influence through unlimited advertising, or purchase control
over public policies. Before Citizens United, corporations could spend money on political activities that took
a stance on specific issues and stopped short of directly endorsing or attacking candidates. Direct advocacy
had to be done through political action committees, which are subject to more oversight and regulation.
Now, corporate interests can funnel contributions directly into groups that don’t have to disclose their donors.
These groups, in turn, can buy unlimited amounts of media or other activities directly attacking or supporting
candidates. Citizens United helped unleash a tidal wave of corporate and special interest spending, including
a staggering $7.35 billion by “outside” independent spending groups in federal elections since 2010 alone.
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RECOMMENDATIONS

North Carolina can join a growing number of states that have voiced opposition to the Citizens United decision and
its damaging impact on our democracy. The North Carolina legislature can pass a resolution calling on Congress
to overturn the Supreme Court’s Citizens United v. FEC decision. Neighboring Virginia recently became the 22nd
state to pass a resolution supporting a constitutional amendment to overturn the Citizens United decision.? There
is already a groundswell of support for such a measure in the state: So far 15 municipalities in North Carolina have
joined 800 cities and towns across the country in passing resolutions calling for an amendment to overturn Citizens
United.

In North Carolina, several legislative resolutions have been filed with the same goal. In 2015, House Joint
Resolution 125 was filed at the legislature requesting that Congress amend the U.S. Constitution and overturn
the Citizens United decision.® North Carolina can act now to join the growing movement against skyrocketing
special interest spending and return politics to everyday people.

— Melissa Price Kromm, North Carolina Voters for Clean Elections
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SECTION VI: ENSURE FAIR AND IMPARTIAL COURTS

RETURN TO NONPARTISAN JUDICIAL ELECTIONS

States with Partisan Judicial Elections

A
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MAP: Olivia Paschal, Institute for Southern Studies, April 2021 @ Source: Brennan Center for Justice, Institute for Southern Studies

BACKGROUND

During his confirmation hearing for the U.S. Supreme Court in 2017, Justice Neil Gorsuch said, “There’s no such
thing as a Republican judge or a Democratic judge.” In theory, this should be true: Partisan politics has no place in
the courtroom. However, in 2016, North Carolina became the first state in almost a century to shift from nonpartisan
to partisan judicial elections. The shift has left the state out of the mainstream: Only seven states still use partisan
elections for their appellate courts. (Two of those states use a hybrid of partisan and nonpartisan elections).

Judges are not politicians, and making our judicial institutions partisan further threatens the public’s trust in fair
and impartial courts. We want judges to decide cases based on the law and the facts, and the role of naked
political interest in our courts to be minimized. The integrity of our courts depends on the public’s perception that
the judiciary is not simply another political branch of government, but a fair and impartial decision-maker for all.
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RECOMMENDATIONS
North Carolina can help restore independence to our courts and bolster public confidence in the judiciary by
once again making all judicial elections nonpartisan. Nonpartisan judicial elections will help ensure qualified

judges seek to serve on courts, not just political operatives, and better insulate courts from political pressure.

— Melissa Price Kromm, North Carolina Voters for Clean Elections
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REFORM JUDICIAL ETHICS RULES TO MINIMIZE THE ROLE OF WEALTHY DONORS

States Where Judges Themselves Decide Whether a Conflict of Interest Requires
Their Recusal

"» )

MAP: Olivia Paschal, Institute for Southern Studies, April 2021 ® Source: Brennan Center for Justice

BACKGROUND

Elections for the North Carolina Supreme Court have become more politicized and more expensive in recent
years. Millions of dollars have poured into these races, as special interest groups in Washington, D.C., spent
big. The Brennan Center for Justice found that in the 2017-2018 election cycle, eight of the biggest spenders
in state supreme court elections were groups that don't disclose the source of their money.’

Until 2013, candidates for North Carolina appellate court elections could rely on public financing. The candidates
could receive public funds by raising a certain number of small contributions and pledging not to accept larger
donations. But the legislature ended that program in 2013, leaving judicial candidates to again rely on private
contributions, even when it presents a clear conflict of interest. Lawyers and businesses with a stake in the
court’s rulings often fund the justices’ campaigns.

In North Carolina, unlike most other states with judicial elections, judges can personally solicit campaign
contributions. In 2014, an incumbent justice reportedly told a group of wealthy lawyers and corporate executives
at a fundraiser that he “looked forward” to seeing them in court.?
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These personal appeals for campaign cash can lead the public to wonder whether donors are buying influence
in the judicial branch, where judges strive to appear impartial. Personal solicitation can also create pressure on
lawyers, whose cases might be heard by the judge, to contribute to campaigns.

Judicial ethics rules haven’t been updated to reflect the new reality of politicized, expensive supreme court
elections. New laws could strengthen the rules by keeping justices from personally asking wealthy donors for
contributions and by improving the court’s handling of conflicts of interest, such as when lawyers or businesses
have donated to the campaign of a judge hearing the case.

RECOMMENDATIONS

North Carolina could take several steps to reduce the conflicts of interest and politicization of the courts:

1. Ban personal solicitation of campaign contributions. Appellate judges are elected in 38 states, but they can
directly raise money in only nine states. In 29 states, judicial ethics rules prohibit candidates from directly
asking potential donors for campaign cash. Instead, judicial candidates establish committees that solicit
contributions on their behalf. Many of these states adopted the approach of the American Bar Association’s
model judicial ethics rules.? These rules impose limits on political activities, including the personal solicitation
or acceptance of campaign contributions.

The North Carolina legislature should prohibit judicial candidates from personally asking for campaign
contributions. The vast majority of states with judicial elections ban personal solicitation due to the risk that
the public will perceive judges as beholden to campaign donors.

The bans on personal solicitation have received support from judges across the political spectrum. For
example, Justice Ruth Bader Ginsburg and Chief Justice John Roberts both joined the U.S. Supreme
Court’s 2015 decision to uphold Florida’s ban on personal solicitation. Roberts wrote the decision and
emphasized that “judges are not politicians.” Roberts said, “Judges, charged with exercising strict neutrality
and independence, cannot supplicate campaign donors without diminishing public confidence in judicial
integrity.” He discussed the pressure that lawyers could feel to contribute when “the same person who
signed the fundraising letter might one day sign the judgment” in their case.*

In upholding Florida’s ban, the Court noted judicial candidates are “free to discuss any issue with any person
at any time,” including through letters, speeches, billboards, and in person. The only thing they cannot say
is, "Please give me money.”

2. Strengthen conflict-of-interest rules. North Carolina’s judicial ethics rules require each judge to sit out all
cases “in which the judge's impartiality may reasonably be questioned.”* In other words, anytime there’s a
“reasonable question” about potential bias, the judge shouldn’t hear the case. But when it comes to the
state Supreme Court, the justices themselves decide when the rules require them to sit out a case.

Legislators can pass a law ensuring that requests to sit out a case due to a conflict of interest receive fair and
independent consideration. Most importantly, requests for a justice’s recusal should be independently reviewed.
In other words, someone besides the challenged justice should get to decide whether recusal is appropriate.

Fifteen states allow for independent review of motions to recuse supreme court justices, including Texas,
Tennessee, Georgia, Louisiana, and Mississippi.® The states have different processes for handling recusal
requests. If a party asks a justice of the Texas Supreme Court to step aside, the justice must either remove
themselves from the case or submit the matter to the remaining justices.” In Alaska, anytime a justice denies
a request for their recusal, the request is transferred to the rest of the justices for a final decision.®
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3. Independent consideration of ethics complaints. For decades, the N.C. Judicial Standards Commission
investigated ethics complaints against justices of the state Supreme Court, and a panel of N.C. Court of
Appeals judges determined whether the justices violated their ethical obligations. Butin 2013, the legislature
changed this system to give the state Supreme Court the sole power to decide when judges violated ethics
rules.” The bill overturned a system that had been unanimously approved by the high court. The justices
themselves now decide whether a member of the court violated ethics rules. And unless the court decides
to impose a sanction, the process isn't public.

Judge John Martin, who led the commission that regulates judicial ethics, warned lawmakers that the
changes would impair the enforcement of ethics rules. “It will create potential conflicts of interest within
our judiciary and muddle the transparency and availability of public records related to judicial misconduct,”
Martin warned. Then-Rep. Rick Glazier (D) warned that the new system threatened “the integrity of the
judicial system of the state of North Carolina, and we owe a higher obligation to ourselves and our state
than to our politics.”"

Legislators should repeal the 2013 change and reinstitute the three-judge panel to adjudicate ethics
complaints against high court justices. Justices shouldn’t be asked to police the ethics of their colleagues.

4. Require attorneys and parties to disclose campaign contributions. In order for conflict-of-interest rules to
be effective, lawyers or parties before a judge must be aware of conflicts of interest. Weak disclosure rules
make it difficult to know when a lawyer or a party before a judge has spent money to support them. The
legislature can pass a law requiring attorneys and parties to disclose this information.

North Carolina law can require attorneys and parties before a judge to file a disclosure affidavit listing any
of their campaign contributions, independent expenditures, or contributions to independent spenders to
benefit the judge. These disclosures could resemble those that corporations must make in federal court
about corporate relationships that may not be immediately apparent.

The Brennan Center for Justice recommends imposing “rigorous disclosure standards on litigants and their
counsel” to ensure that judicial ethics rules can prevent conflicts of interest. In a 2011 report, the group

provided recommended language for a disclosure affidavit.'?

- Billy Corriher, Institute for Southern Studies
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CREATE A GUBERNATORIAL JUDICIAL NOMINATING SYSTEM FOR VACANCIES
BACKGROUND

While North Carolina elects judges, appointments are still important. When a judge steps down in the middle
of their term, the state constitution empowers the governor to unilaterally fill the vacancy, and many judges first
reach the bench via this appointment process. In the 22 states that use contested judicial elections, 45 percent
of judges first reached the bench through an appointment.’ Four of North Carolina’s 15 Court of Appeals judges
were appointed before running in an election. These appointments have a lasting impact on state law.

North Carolina can take steps toward de-politicizing the judiciary by creating a judicial nominating commission
that includes members appointed by all three branches of government. The state’s courts have been caught
in a political tug-of-war in recent years. A new system for choosing judges could give other elected officials, in
addition to the governor, a role in filling vacant judicial seats. And it would ensure that diverse, well-qualified
judges reach the bench.

Despite recent progress, North Carolina’s courts do not reflect the public they serve. A 2016 study found
that North Carolina ranked 37 out of 50 states in terms of how well the bench reflects the racial and gender
demographics of the state. While women of color comprise 19 percent of the state population, for example,
they made up only 9 percent of judges.?

At the highest levels, the bench needs diverse voices and perspectives. For example, the state’s most powerful courts
lack crucial professional diversity — none of the state’s 22 appellate judges has spent time as a public defender.

These perspectives both inform the courts’ decisions and are crucial to ensuring the courts are legitimate in the
public’s eye. While people of color make up 40 percent of the states’ population, only two justices of color serve
on the seven-member state Supreme Court, and as recently as 2016 the court had only one justice of color.

RECOMMENDATIONS

A nominating commission with diverse members, empowered to evaluate and recommend judges to the
governor, can ensure that governors use their appointment power to build a bench that reflects the public it
serves and includes key perspectives. A nominating commission can make the process more transparent and
less susceptible to special interests. Thirty-four states and the District of Columbia already use a nominating
commission to select at least some of their highest judges.?

But the devil is in the details. A poorly designed nominating commission can give the illusion of independence
to a selection process that is actually politicized and no more likely to build a more representative bench.

A nominating commission that improves judicial selection in North Carolina should have:

= A meaningful role in the selection process. The nominating commission should be empowered to vet and
recommend a short list of applicants to the governor. The commission should be authorized to conduct
affirmative outreach to build a more diverse applicant pool, instructed to prioritize diversity, and required
to collect demographic data on its applicant pool. Whether the legislature opts to establish a commission
by statute or constitutional amendment may determine whether the list is binding, requiring the governor
to choose one of the recommended candidates, or merely advisory, leaving the governor the authority to
choose from outside the list if they deem it necessary.
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= Diffuse appointment power. Dispersing the power to appoint commissioners will ensure the commission
is not just an extension of the governor’s existing power or dominated by the institutional interests of the
legislature. No single person or body (the governor or legislature, for example) should appoint a majority of
nominating commissioners. The state bar association and the judicial branch are key voices, though elected
officials may appoint a majority of commissioners to ensure democratic input and accountability.

= Bipartisan membership. To avoid single party dominance, representation by both major parties and
independents can be achieved by establishing caps on party membership, or by having an application and
screening process for commissioners that includes consideration of party affiliation.

* Measures to ensure representation of underrepresented groups. A model nominating commission will have
many relevant perspectives at the table. Yet our research shows that when there are no guarantees of
professional diversity authorities predominantly appoint lawyers representing powerful financial interests.
Appointing authorities should be required to consider race, gender, sexual orientation, and other
demographic factors in selecting commissioners. Affinity bar associations and professional associations
for key interests, such as public defenders and family law attorneys, for example, should have the power
to appoint commissioners. To counter the legal community’s self-interest, non-lawyers should comprise a
substantial portion of the commission.

= Transparency measures. Because a nominating commission will be unelected and have significant power in
the judicial selection process, the commission structure and rules must foster public confidence. There should
be an open application process through which the public can apply to be commissioners. Commissioners
should serve staggered terms, with term limits, to preserve institutional memory and prevent the formation
of voting blocs.

Many states implement some of the elements discussed above, though no state has incorporated all of these
best practices. By adopting an exemplary commission, North Carolina can both guarantee the quality of its

judicial branch for years to come and serve as a model for the nation.

- Douglas Keith, Brennan Center for Justice
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